UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

Changes to the Federal Rules of Appellate Procedure effective December 1, 2009
involve Rule Nos. 4, 5, 6, 10, 12, 12.1, 15, 19, 22, 25, 26, 27, 28.1, 30, 31, 39 and 41.
The changes are highlighted below:

FEDERAL RULE OF APPELLATE PROCEDURE 4:
RULE 4. Appeal as of Right—When Taken

(a) Appeal in a Civil Case.
(1) Time for Filing a Notice of Appeal.

(A) In a civil case, except as provided in Rules 4(a)(1)(B), 4(a)(4), and 4(c), the
notice of appeal required by Rule 3 must be filed with the district clerk within 30
days after the judgment or order appealed from is entered.

(B) When the United States or its officer or agency is a party, the notice of
appeal may be filed by any party within 60 days after the judgment or order
appealed from is entered.

(C) An appeal from an order granting or denying an application for a writ of
error coram nobis 1s an appeal in a civil case for purposes of Rule 4(a).

(2) Filing Before Entry of Judgment. A notice of appeal filed after the court
announces a decision or order-but before the entry of the judgment or order-is
treated as filed on the date of and after the entry.

(3) Multiple Appeals. If one party timely files a notice of appeal, any other
party may file a notice of appeal within 14 days after the date when the first notice
was filed, or within the time otherwise prescribed by this Rule 4(a), whichever
period ends later.

(4) Effect of a Motion on a Notice of Appeal.
(A) If a party timely files in the district court any of the following motions

under the Federal Rules of Civil Procedure, the time to file an appeal runs for all
parties from the entry of the order disposing of the last such remaining motion:



(1) for judgment under Rule 50(b);

(i1) to amend or make additional factual findings under Rule 52(b), whether
or not granting the motion would alter the judgment;

(i11) for attorney's fees under Rule 54 if the district court extends the time to
appeal under Rule 58;

(iv) to alter or amend the judgment under Rule 59;

(v) for a new trial under Rule 59; or

(vi) for relief under Rule 60 if the motion is filed no later than 28 days after
the judgment is entered.

(B)(3) If a party files a notice of appeal after the court announces or enters a
judgment-but before it disposes of any motion listed in Rule 4(a)(4)(A)-the notice
becomes effective to appeal a judgment or order, in whole or in part, when the order
disposing of the last such remaining motion is entered.

(i1) A party intending to challenge an order disposing of any motion listed in
Rule 4(a)(4)(A), or a judgment altered or amended upon such a motion, must file a
notice of appeal, or an amended notice of appeal-in compliance with Rule 3(c)-within
the time prescribed by this Rule measured from the entry of the order disposing of
the last such remaining motion.

(i11) No additional fee is required to file an amended notice.
(5) Motion for Extension of Time.
(A) The district court may extend the time to file a notice of appeal if:

(1) a party so moves no later than 30 days after the time prescribed by this
Rule 4(a) expires; and

(i1) regardless of whether its motion is filed before or during the 30 days after
the time prescribed by this Rule 4(a) expires, that party shows excusable
neglect or good cause.

(B) A motion filed before the expiration of the time prescribed in Rule 4(a)(1)
or (3) may be ex parte unless the court requires otherwise. If the motion is filed
after the expiration of the prescribed time, notice must be given to the other parties
in accordance with local rules.

(C) No extension under this Rule 4(a)(5) may exceed 30 days after the
prescribed time or 14 days after the date when the order granting the motion is en-
tered, whichever is later.

(6) Reopening the Time to File an Appeal. The district court may reopen the
time to file an appeal for a period of 14 days after the date when its order to reopen



is entered, but only if all the following conditions are satisfied:

(A) the court finds that the moving party did not receive notice under Federal
Rule of Appellate Procedure 77(d) of the entry of the judgment or order sought to be
appealed within 21 days after entry;

(B) the motion is filed within 180 days after the judgment or order is entered
or within 7 days after the moving party receives notice under Federal Rule of
Appellate Procedure 77(d) of the entry, whichever is earlier; and

(C) the court finds that no party would be prejudiced.
(7) Entry Defined.
(A) A judgment or order is entered for purposes of this Rule 4(a):

(1) if Federal Rule of Civil Procedure 58(a)(1) requires a separate document,
when the judgement or order is entered in the civil docket under Federal Rule of
Civil Procedure 79(a); or

(11) if Federal Rule of Civil Procedure 58(a)(1) does not require a separate
document, when the judgement or order is entered in the civil docket under Federal
Rule of Civil Procedure 79(a) and when the earlier of these events occurs:

® the judgement or order is set forth on a separate document, or
® 150 days have run from entry of the judgement or order in the civil
docket under Federal Rule of Civil Procedure 79(a).

(B) A failure to set forth a judgement or order on a separate document when
required by Federal Rule of Civil Procedure 58(a)(1) does not affect the validity of
an appeal from that judgement or order.

(b) Appeal in a Criminal Case.
(1) Time for Filing a Notice of Appeal.

(A) In a criminal case, a defendant's notice of appeal must be filed in the district
court within 14 days after the later of:

(1) the entry of either the judgment or the order being appealed; or
(11) the filing of the government's notice of appeal.

(B) When the government is entitled to appeal, its notice of appeal must be filed in
the district court within 30 days after the later of:

(1) the entry of the judgment or order being appealed; or



(11) the filing of a notice of appeal by any defendant.

(2) Filing Before Entry of Judgment. A notice of appeal filed after the court
announces a decision, sentence, or order-but before the entry of the judgment or
order-is treated as filed on the date of and after the entry.

(3) Effect of a Motion on a Notice of Appeal.

(A) If a defendant timely makes any of the following motions under the Federal
Rules of Criminal Procedure, the notice of appeal from a judgment of conviction
must be filed within 14 days after the entry of the order disposing of the last such
remaining motion, or within 14 days after the entry of the judgment of conviction,
whichever period ends later. This provision applies to a timely motion:

(1) for judgment of acquittal under Rule 29;

(11) for a new trial under Rule 33, but if based on newly discovered evidence, only if
the motion is made no later than 14 days after the entry of the judgment; or

(111) for arrest of judgment under Rule 34.

(B) A notice of appeal filed after the court announces a decision, sentence, or
order-but before it disposes of any of the motions referred to in Rule 4(b)(3)(A)-
becomes effective upon the later of the following:

(1) the entry of the order disposing of the last such remaining motion; or
(i1) the entry of the judgment of conviction.

(C) A valid notice of appeal is effective-without amendment-to appeal from an
order disposing of any of the motions referred to in Rule 4(b)(3)(A).

(4) Motion for Extension of Time. Upon a finding of excusable neglect or good
cause, the district court may-before or after the time has expired, with or without
motion and notice-extend the time to file a notice of appeal for a period not to exceed
30 days from the expiration of the time otherwise prescribed by this Rule 4(b).

(5) Jurisdiction. The filing of a notice of appeal under this Rule 4(b) does not
divest a district court of jurisdiction to correct a sentence under Federal Rule of
Criminal Procedure 35(c), nor does the filing of a motion under 35(c) affect the
validity of a notice of appeal filed before entry of the order disposing of the motion.

(6) Entry Defined. A judgment or order is entered for purposes of this Rule 4(b)
when it is entered on the criminal docket.

(c) Appeal by an Inmate Confined in an Institution.



(1) If an inmate confined in an institution files a notice of appeal in either a civil
or a criminal case, the notice is timely if it is deposited in the institution's internal
mail system on or before the last day for filing. If an institution has a system
designed for legal mail, the inmate must use that system to receive the benefit of
this rule. Timely filing may be shown by a declaration in compliance with 28 U.S.C.
§ 1746 or by a notarized statement, either of which must set forth the date of
deposit and state that first-class postage has been prepaid.

(2) If an inmate files the first notice of appeal in a civil case under this Rule 4(c),
the 14-day period provided in Rule 4(a)(3) for another party to file a notice of appeal
runs from the date when the district court dockets the first notice.

(3) When a defendant in a criminal case files a notice of appeal under this Rule
4(c), the 30-day period for the government to file its notice of appeal runs from the
entry of the judgment or order appealed from or from the district court's docketing
of the defendant's notice of appeal, whichever is later.

(d) Mistaken Filing in the Court of Appeals. If a notice of appeal in either a
civil or a criminal case is mistakenly filed in the court of appeals, the clerk of that
court must note on the notice the date when it was received and send it to the
district clerk. The notice is then considered filed in the district court on the date so
noted.

FEDERAL RULE OF APPELLATE PROCEDURE 5:
RULE 5. Appeal by Permission

(a) Petition for Permission to Appeal.

(1) To request permission to appeal when an appeal is within the court of appeals'
discretion, a party must file a petition for permission to appeal. The petition must
be filed with the circuit clerk with proof of service on all other parties to the district-
court action.

(2) The petition must be filed within the time specified by the statute or rule
authorizing the appeal or, if no such time is specified, within the time provided by
Rule 4(a) for filing a notice of appeal.

(3) If a party cannot petition for appeal unless the district court first enters an
order granting permission to do so or stating that the necessary conditions are met,
the district court may amend its order, either on its own or in response to a party's
motion, to include the required permission or statement. In that event, the time to
petition runs from entry of the amended order.



(b) Contents of the Petition; Answer or Cross-Petition; Oral Argument.
(1) The petition must include the following:

(A) the facts necessary to understand the question presented;

(B) the question itself;

(C) the relief sought;

(D) the reasons why the appeal should be allowed and is authorized by a statute
or rule; and

(E) an attached copy of:

(1) the order, decree, or judgment complained of and any related opinion or
memorandum, and

(i1) any order stating the district court's permission to appeal or finding that the
necessary conditions are met.

(2) A party may file an answer in opposition or a cross-petition within 10 days
after the petition is served.

(3) The petition and answer will be submitted without oral argument unless the
court of appeals orders otherwise.

(c) Form of Papers; Number of Copies. All papers must conform to Rule
32(a)(1). Except by the court’s permission, a paper must not exceed 20 pages,
exclusive of the disclosure statement, the proof of service, and the accompanying
documents required by Rule 5(b)(1)(E). An original and 3 copies must be filed
unless the court requires a different number by local rule or by order in a particular
case.

(d) Grant of Permission; Fees; Cost Bond; Filing the Record.

(1) Within 14 days after the entry of the order granting permission to appeal, the
appellant must:

(A) pay the district clerk all required fees; and
(B) file a cost bond if required under Rule 7.

(2) A notice of appeal need not be filed. The date when the order granting
permission to appeal is entered serves as the date of the notice of appeal for
calculating time under these rules.

(3) The district clerk must notify the circuit clerk once the petitioner has paid the
fees. Upon receiving this notice, the circuit clerk must enter the appeal on the
docket. The record must be forwarded and filed in accordance with Rules 11 and
12(c).



FEDERAL RULE OF APPELLATE PROCEDURE 6:

RULE 6. Appeal in a Bankruptcy Case from a Final Judgment, Order, or
Decree of a District Court or a Bankruptcy Appellate Panel.

(a) Appeal From a Judgment, Order, or Decree of a District Court
Exercising Original Jurisdiction in a Bankruptcy Case. An appeal to a court
of appeals from a final judgment, order, or decree of a district court exercising
jurisdiction under 28 U.S.C. § 1334 is taken as any other civil appeal under these
rules.

(b) Appeal From a Judgment, Order, or Decree of a District Court or
Bankruptcy Appellate Panel Exercising Appellate Jurisdiction in a Bank-
ruptcy Case.

(1) Applicability of Other Rules. These rules apply to an appeal to a court of
appeals under 28 U.S.C. § 158(d) from a final judgment, order, or decree of a district
court or bankruptcy appellate panel exercising appellate jurisdiction under 28
U.S.C. § 158(a) or (b). But there are 3 exceptions:

(A) Rules 4(a)(4), 4(b), 9, 10, 11, 12(b), 13-20, 22-23, and 24(b) do not apply;

(B) the reference in Rule 3(c) to "Form 1 in the Appendix of Forms" must be read
as a reference to Form 5; and

(C) when the appeal is from a bankruptcy appellate panel, the term "district
court," as used in any applicable rule, means "appellate panel.”

(2) Additional Rules. In addition to the rules made applicable by Rule 6(b)(1), the
following rules apply:

(A) Motion for Rehearing.

(1) If a timely motion for rehearing under Bankruptcy Rule 8015 is filed, the time
to appeal for all parties runs from the entry of the order disposing of the motion. A
notice of appeal filed after the district court or bankruptcy appellate panel
announces or enters a judgment, order, or decree-but before disposition of the
motion for rehearing-becomes effective when the order disposing of the motion for
rehearing is entered.

(11) Appellate review of the order disposing of the motion requires the party, in
compliance with Rules 3(c) and 6(b)(1)(B), to amend a previously filed notice of
appeal. A party intending to challenge an altered or amended judgment, order, or



decree must file a notice of appeal or amended notice of appeal within the time
prescribed by Rule 4-excluding Rules 4(a)(4) and 4(b)-measured from the entry of
the order disposing of the motion.

(111) No additional fee is required to file an amended notice.
(B) The Record on Appeal.

(1) Within 14 days after filing the notice of appeal, the appellant must file with the
clerk possessing the record assembled in accordance with Bankruptcy Rule 8006-
and serve on the appellee-a statement of the issues to be presented on appeal and a
designation of the record to be certified and sent to the circuit clerk.

(i1) An appellee who believes that other parts of the record are necessary must,
within 14 days after being served with the appellant's designation, file with the
clerk and serve on the appellant a designation of additional parts to be included.

(111) The record on appeal consists of:

* the redesignated record as provided above;

* the proceedings in the district court or bankruptcy
appellate panel; and

+ a certified copy of the docket entries prepared by
the clerk under Rule 3(d).

(C) Forwarding the Record.

(1) When the record is complete, the district clerk or bankruptcy appellate panel
clerk must number the documents constituting the record and send them promptly
to the circuit clerk together with a list of the documents correspondingly numbered
and reasonably identified. Unless directed to do so by a party or the circuit clerk,
the clerk will not send to the court of appeals documents of unusual bulk or weight,
physical exhibits other than documents, or other parts of the record designated for
omission by local rule of the court of appeals. If the exhibits are unusually bulky or
heavy, a party must arrange with the clerks in advance for their transportation and
receipt.

(i1) All parties must do whatever else is necessary to enable the clerk to assemble
and forward the record. The court of appeals may provide by rule or order that a
certified copy of the docket entries be sent in place of the redesignated record, but
any party may request at any time during the pendency of the appeal that the
redesignated record be sent.

(D) Filing the Record. Upon receiving the record-or a certified copy of the docket



entries sent in place of the redesignated record-the circuit clerk must file it and
immediately notify all parties of the filing date.

FEDERAL RULE OF APPELLATE PROCEDURE 10:
RULE 10. The Record on Appeal

(a) Composition of the Record on Appeal. The following items constitute the
record on appeal:

(1) the original papers and exhibits filed in the district court;

(2) the transcript of proceedings, if any; and

(3) a certified copy of the docket entries prepared by the district clerk.
(b) The Transcript of Proceedings.

(1) Appellant's Duty to Order. Within 14 days after filing the notice of appeal or
entry of an order disposing of the last timely remaining motion of a type specified in
Rule 4(a)(4)(A), whichever is later, the appellant must do either of the following:

(A) order from the reporter a transcript of such parts of the proceedings not
already on file as the appellant considers necessary, subject to a local rule of the
court of appeals and with the following qualifications:

(1) the order must be in writing;

(11) if the cost of the transcript is to be paid by the United States under the
Criminal Justice Act, the order must so state; and

(111) the appellant must, within the same period, file a copy of the order with the
district clerk; or

(B) file a certificate stating that no transcript will be ordered.

(2) Unsupported Finding or Conclusion. If the appellant intends to urge on appeal
that a finding or conclusion is unsupported by the evidence or is contrary to the
evidence, the appellant must include in the record a transcript of all evidence
relevant to that finding or conclusion.

(3) Partial Transcript. Unless the entire transcript is ordered:

(A) the appellant must-within the 14 days provided in Rule 10(b)(1)-file a



statement of the issues that the appellant intends to present on the appeal and
must serve on the appellee a copy of both the order or certificate and the statement;

(B) if the appellee considers it necessary to have a transcript of other parts of the
proceedings, the appellee must, within 14 days after the service of the order or
certificate and the statement of the issues, file and serve on the appellant a
designation of additional parts to be ordered; and

(C) unless within 14 days after service of that designation the appellant has
ordered all such parts, and has so notified the appellee, the appellee may within the
following 14 days either order the parts or move in the district court for an order
requiring the appellant to do so.

(4) Payment. At the time of ordering, a party must make satisfactory
arrangements with the reporter for paying the cost of the transcript.

(c) Statement of the Evidence When the Proceedings Were Not Recorded
or When a Transcript Is Unavailable. If the transcript of a hearing or trial is
unavailable, the appellant may prepare a statement of the evidence or proceedings
from the best available means, including the appellant's recollection. The statement
must be served on the appellee, who may serve objections or proposed amendments
within 14 days after being served. The statement and any objections or proposed
amendments must then be submitted to the district court for settlement and
approval. As settled and approved, the statement must be included by the district
clerk in the record on appeal.

(d) Agreed Statement as the Record on Appeal. In place of the record on
appeal as defined in Rule 10(a), the parties may prepare, sign, and submit to the
district court a statement of the case showing how the issues presented by the
appeal arose and were decided in the district court. The statement must set forth
only those facts averred and proved or sought to be proved that are essential to the
court's resolution of the issues. If the statement is truthful, it-together with any
additions that the district court may consider necessary to a full presentation of the
1ssues on appeal-must be approved by the district court and must then be certified
to the court of appeals as the record on appeal. The district clerk must then send it
to the circuit clerk within the time provided by Rule 11. A copy of the agreed
statement may be filed in place of the appendix required by Rule 30.

(e) Correction or Modification of the Record.
(1) If any difference arises about whether the record truly discloses what occurred

in the district court, the difference must be submitted to and settled by that court
and the record conformed accordingly.



(2) If anything material to either party is omitted from or misstated in the record
by error or accident, the omission or misstatement may be corrected and a
supplemental record may be certified and forwarded:

(A) on stipulation of the parties;
(B) by the district court before or after the record has been forwarded; or
(C) by the court of appeals.

(3) All other questions as to the form and content of the record must be presented
to the court of appeals.

FEDERAL RULE OF APPELLATE PROCEDURE 12:
RULE 12. Docketing the Appeal; Filing a Representation Statement;
Filing the Record

(a) Docketing the Appeal. Upon receiving the copy of the notice of appeal and
the docket entries from the district clerk under Rule 3(d), the circuit clerk must
docket the appeal under the title of the district-court action and must identify the
appellant, adding the appellant's name if necessary.

(b) Filing a Representation Statement. Unless the court of appeals designates
another time, the attorney who filed the notice of appeal must, within 14 days after
filing the notice, file a statement with the circuit clerk naming the parties that the
attorney represents on appeal.

(c) Filing the Record, Partial Record, or Certificate. Upon receiving the
record, partial record, or district clerk's certificate as provided in Rule 11, the circuit
clerk must file it and immediately notify all parties of the filing date.

FEDERAL RULE OF APPELLATE PROCEDURE 12.1:
RULE 12.1. Remand after an Indicative Ruling by the District Court on a
Motion for Relief that is Barred by a Pending Appeal.

(a) Notice to the Court of Appeals. If a timely motion is made in the district
court for relief that it lacks authority to grant because of an appeal that has been
docketed and is pending, the movant must promptly notify the circuit clerk if the
district court states either that it would grant the motion or that the motion raises
a substantial issue.

(b) Remand After an Indicative Ruling. If the district court states that it
would grant the motion or that the motion raises a substantial issue, the court of
appeals may remand for further proceedings but retains jurisdiction unless it
expressly dismisses the appeal. If the court of appeals remands but retains



jurisdiction, the parties must promptly notify the circuit clerk when the district
court has decided the motion on remand.

FEDERAL RULE OF APPELLATE PROCEDURE 15:

RULE 15. Review or Enforcement of an Agency Order—How Obtained;
Intervention

(a) Petition for Review; Joint Petition.

(1) Review of an agency order is commenced by filing, within the time prescribed
by law, a petition for review with the clerk of a court of appeals authorized to
review the agency order. If their interests make joinder practicable, two or more
persons may join in a petition to the same court to review the same order.

(2) The petition must:

(A) name each party seeking review either in the caption or the body of the
petition-using such terms as "et al.," "petitioners," or "respondents" does not
effectively name the parties;

(B) name the agency as a respondent (even though not named in the petition, the
United States is a respondent if required by statute); and

(C) specify the order or part thereof to be reviewed.
(3) Form 3 in the Appendix of Forms is a suggested form of a petition for review.

(4) In this rule "agency" includes an agency, board, commaission, or officer;
"petition for review" includes a petition to enjoin, suspend, modify, or otherwise
review, or a notice of appeal, whichever form is indicated by the applicable statute.

(b) Application or Cross-Application to Enforce an Order; Answer;
Default.

(1) An application to enforce an agency order must be filed with the clerk of a
court of appeals authorized to enforce the order. If a petition is filed to review an
agency order that the court may enforce, a party opposing the petition may file a
cross-application for enforcement.

(2) Within 21 days after the application for enforcement is filed, the respondent
must serve on the applicant an answer to the application and file it with the clerk.



If the respondent fails to answer in time, the court will enter judgment for the relief
requested.

(3) The application must contain a concise statement of the proceedings in which
the order was entered, the facts upon which venue 1s based, and the relief
requested.

(c) Service of the Petition or Application. The circuit clerk must serve a copy
of the petition for review, or an application or cross-application to enforce an agency
order, on each respondent as prescribed by Rule 3(d), unless a different manner of
service is prescribed by statute. At the time of filing, the petitioner must:

(1) serve, or have served, a copy on each party admitted to participate in the
agency proceedings, except for the respondents;

(2) file with the clerk a list of those so served; and

(3) give the clerk enough copies of the petition or application to serve each
respondent.

(d) Intervention. Unless a statute provides another method, a person who wants
to intervene in a proceeding under this rule must file a motion for leave to intervene
with the circuit clerk and serve a copy on all parties. The motion-or other notice of
intervention authorized by statute-must be filed within 30 days after the petition
for review is filed and must contain a concise statement of the interest of the
moving party and the grounds for intervention.

(e) Payment of Fees. When filing any separate or joint petition for review in a
court of appeals, the petitioner must pay the circuit clerk all required fees.

FEDERAL RULE OF APPELLATE PROCEDURE 19:
RULE 19. Settlement of a Judgment Enforcing an Agency Order in Part

When the court files an opinion directing entry of judgment enforcing the agency's
order in part, the agency must within 14 days file with the clerk and serve on each
other party a proposed judgment conforming to the opinion. A party who disagrees
with the agency's proposed judgment must within 10 days file with the clerk and
serve the agency with a proposed judgment that the party believes conforms to the
opinion. The court will settle the judgment and direct entry without further hearing
or argument.



FEDERAL RULE OF APPELLATE PROCEDURE 22:
RULE 22. Habeas Corpus and Section 2255 Proceedings

(a) Application for the Original Writ. An application for a writ of habeas
corpus must be made to the appropriate district court. If made to a circuit judge, the
application must be transferred to the appropriate district court. If a district court
denies an application made or transferred to it, renewal of the application before a
circuit judge is not permitted. The applicant may, under 28 U.S.C. § 2253, appeal to
the court of appeals from the district court's order denying the application.

(b) Certificate of Appealability.

(1) In a habeas corpus proceeding in which the detention complained of arises
from process issued by a state court, or in a 28 U.S.C. § 2255 proceeding, the
applicant cannot take an appeal unless a circuit justice or a circuit or district judge
issues a certificate of appealability under 28 U.S.C. § 2253(c). If an applicant files a
notice of appeal, the district clerk must send to the court of appeals the certificate
(if any) and the statement described in Rule 11(a) of the Rules Governing
Proceedings Under 28 U.S.C. § 2254 or § 2255 (if any), along with the notice of
appeal and the file of the district court proceedings. If the district judge has denied
the certificate, the applicant may request a circuit judge to issue it.

(2) A request addressed to the court of appeals may be considered by a circuit
judge or judges, as the court prescribes. If no express request for a certificate is fil-
ed, the notice of appeal constitutes a request addressed to the judges of the court of
appeals.

(3) A certificate of appealability is not required when a state or its representative
or the United States or its representative appeals.

FEDERAL RULES OF APPELLATE PROCEDURE 25:
RULE 25. Filing and Service

(a) Filing.

(1) Filing with the Clerk. A paper required or permitted to be filed in a court of
appeals must be filed with the clerk.

(2) Filing: Method and Timeliness.

(A) In General. Filing may be accomplished by mail addressed to the clerk, but
filing is not timely unless the clerk receives the papers within the time fixed for



filing.

(B) A Brief or Appendix. A brief or appendix is timely filed, however, if on or before
the last day for filing, it is:

(1) mailed to the clerk by First-Class Mail, or other class of mail that is at least as
expeditious, postage prepaid; or

(11) dispatched to a third-party commercial carrier for delivery to the clerk within 3
days.

(C) Inmate Filing. A paper filed by an inmate confined in an institution is timely if
deposited in the institution's internal mailing system on or before the last day for
filing. If an institution has a system designed for legal mail, the inmate must use
that system to receive the benefit of this rule. Timely filing may be shown by a
declaration in compliance with 28 U.S.C. § 1746 or by a notarized statement, either
of which must set forth the date of deposit and state that first-class postage has
been prepaid.

(D) Electronic Filing. A court of appeals may by local rule permit or require
papers to be filed, signed, or verified by electronic means that are consistent with
technical standards, if any, that the Judicial Conference of the United States
establishes. A local rule may require filing by electronic means only if
reasonable exceptions are allowed. A paper filed by electronic means in
compliance with a local rule constitutes a written paper for the purpose of applying
these rules.

(3) Filing a Motion with a Judge. If a motion requests relief that may be granted
by a single judge, the judge may permit the motion to be filed with the judge; the
judge must note the filing date on the motion and give it to the clerk.

(4) Clerk's Refusal of Documents. The clerk must not refuse to accept for filing any
paper presented for that purpose solely because it is not presented in proper form as
required by these rules or by any local rule or practice.

(5) Privacy Protection. An appeal in a case whose privacy protection was governed
by Federal Rule of Bankruptcy Procedure 9037, Federal Rule of Civil Procedure 5.2,
or Federal Rule of Criminal Procedure 49.1 is governed by the same rule on appeal.
In all other proceedings, privacy protection is governed by Federal Rule of Civil
Procedure 5.2, except that Federal Rule of Criminal Procedure 49.1 governs when
an extraordinary writ is sought in a criminal case.

(b) Service of All Papers Required. Unless a rule requires service by the clerk,
a party must, at or before the time of filing a paper, serve a copy on the other
parties to the appeal or review. Service on a party represented by counsel must be



made on the party's counsel.
(c) Manner of Service.
(1) Service may be by any of the following:
(A) personal, including delivery to a responsible person at the office of counsel,
(B) by mail:
(C) by third-party commercial carrier for delivery within 3 days; or
(D) by electronic means, if the party being served consents in writing.

(2) If authorized by local rule, a party may use the court’s transmission equipment
to make electronic service under Rule 25(c)(1)(D).

(3) When reasonable considering such factors as the immediacy of the relief
sought, distance, and cost, service on a party must be by a manner at least as
expeditious as the manner used to file the paper with the court.

(4) Service by mail or by commercial carrier is complete on mailing or delivery to
the carrier. Service by electronic means is complete on transmission, unless the
party making service is notified that the paper was not received by the party
served.

(d) Proof of Service.
(1) A paper presented for filing must contain either of the following:
(A) an acknowledgment of service by the person served; or

(B) proof of service consisting of a statement by the person who made service
certifying:

(1) the date and manner of service;

(i1) the names of the persons served; and

(i11) their mail or electronic addresses, facsimile numbers, or the addresses of the
places of delivery, as appropriate for the manner of service.

(2) When a brief or appendix is filed by mailing or dispatch in accordance with
Rule 25(a)(2)(B), the proof of service must also state the date and manner by which

the document was mailed or dispatched to the clerk.

(3) Proof of service may appear on or be affixed to the papers filed.



(e) Number of Copies. When these rules require the filing or furnishing of a
number of copies, a court may require a different number by local rule or by order in
a particular case.

FEDERAL RULES OF APPELLATE PROCEDURE 26:
RULE 26. Computing and Extending Time

(a) Computing Time. The following rules apply in computing any period of time
specified in these rules or in any local rule, court order, or in any statute that does
not specify a method of computing time.

(1) Period Stated in Days or a Longer Unit.

When the period is stated in days or a longer unit of time:

(A) exclude the day of the event that triggers the period;

(B) count every day, including intermediate Saturdays, Sundays, and legal

holidays; and

(C) include the last day of the period, but if the last day is a Saturday, Sunday,
or legal holiday, the period continues to run until the end of the next day that is not
a Saturday, Sunday, or legal holiday.

(2) Period Stated in Hours. When the period is stated in hours:

(A) begin counting immediately on the occurrence of the event that triggers the
period;

(B) count every hour, including hours during intermediate Saturdays, Sundays,
and legal holidays; and

(C) if the period would end on a Saturday, Sunday, or legal holiday, the period
continues to run until the same time on the next day that is not a Saturday,
Sunday, or legal holiday.

(3) Inaccessibility of the Clerk’s Office. Unless the court orders otherwise, if
the clerk’s office is inaccessible:

(A) on the Ist day for filing under Rule 26(a)(1), then the time for filing is
extended to the first accessible day that is not a Saturday, Sunday, or legal holiday;
or

(B) during the last hour for filing under Rule 26(a)(2), then the time for filing is
extended to the same time on the first accessible day that is not a Saturday,
Sunday, or legal holiday.

(4) “Last Day” Defined. Unless a different time is set by a statute,



local rule, or court order, the last day ends:

(A) for electronic filing in the district court, at midnight in the court’s time zone;

(B) for electronic filing in the court of appeals, at midnight in the time zone of
the circuit clerk’s principal office;

(C) for filing under Rule 4(c)(1), 25(a)(2)(B), and 25(a)(2)(C) - and filing by mail
under Rule 13(b) - at the latest time for the method chosen for delivery to the post
office, third-party commercial carrier, or prison mailing system; and

(D) for filing by other means, when the clerk’s office is scheduled to close.

(5) “Next Day” Defined. The “next day” is determined by continuing to count
forward when the period is measured after an event and backward when measured
before an event

(6) “Legal Holiday” Defined. “Legal holiday” means;

(A) the day set aside by statute for observing New Year’s Day, Martin Luther
King Jr.’s Birthday, Washington’s Birthday, Memorial Day, Independence Day,
Labor Day, Columbus Day, Veterans’ Day, Thanksgiving Day, or Christmas Day;

(B) any day declared a holiday by the President or Congress; and

(C) for periods that are measured after an event, any other day declared a
holiday by the state where either of the following is located; the district court that
rendered the challenged judgment or order, or the circuit clerk’s principal office.

(b) Extending Time. For good cause, the court may extend the time prescribed
by these rules or by its order to perform any act, or may permit an act to be done
after that time expires. But the court may not extend the time to file:

(1) a notice of appeal (except as authorized in Rule 4) or a petition for permission
to appeal; or

(2) a notice of appeal from or a petition to enjoin, set aside, suspend, modify,
enforce, or otherwise review an order of an administrative agency, board,
commission, or officer of the United States, unless specifically authorized by law.

(c) Additional Time after Service. When a party may or must act within a
specified time after service, 3 days are added after the period would otherwise
expire under Rule 26(a), unless the paper is delivered on the date of service stated
in the proof of service. For purposes of this Rule 26(c), a paper that is served
electronically is not treated as delivered on the date of service stated in the proof of
service.



FEDERAL RULE OF APPELLATE PROCEDURE 27:
RULE 27. Motions

(a) In General.

(1) Application for Relief. An application for an order or other relief is made by
motion unless these rules prescribe another form. A motion must be in writing
unless the court permits otherwise.

(2) Contents of a Motion.

(A) Grounds and Relief Sought. A motion must state with particularity the
grounds for the motion, the relief sought, and the legal argument necessary to
support it.

(B) Accompanying Documents.

(1) Any affidavit or other paper necessary to support a motion must be served
and filed with the motion.

(i1) An affidavit must contain only factual information, not legal argument.
(111) A motion seeking substantive relief must include a copy of the trial court's
opinion or agency's decision as a separate exhibit.

(C) Documents Barred or not Required.

(1) A separate brief supporting or responding to a motion must not be filed.
(i1) A notice of motion is not required.
(111) A proposed order is not required.

(3) Response.

(A) Time to File. Any party may file a response to a motion; Rule 27(a)(2) governs
its contents. The response must be filed within 10 days after service of the motion
unless the court shortens or extends the time. A motion authorized by Rules 8, 9,
18, or 41 may be granted before the 10-day period runs only if the court gives
reasonable notice to the parties that it intends to act sooner.

(B) Request for Affirmative Relief. A response may include a motion for affirmative
relief. The time to respond to the new motion, and to reply to that response, are
governed by Rule 27(a)(3)(A) and (a)(4). The title of the response must alert the
court to the request for relief.

(4) Reply to Response. Any reply to a response must be filed within 7 days after
service of the response. A reply must not present matters that do not relate to the



response.

(b) Disposition of a Motion for a Procedural Order. The court may act on a
motion for a procedural order-including a motion under Rule 26(b)--at any time
without awaiting a response, and may, by rule or by order in a particular case,
authorize its clerk to act on specified types of procedural motions. A party adversely
affected by the court's, or the clerk's, action may file a motion to reconsider, vacate,
or modify that action. Timely opposition filed after the motion is granted in whole or
in part does not constitute a request to reconsider, vacate, or modify the disposition;
a motion requesting that relief must be filed.

(c) Power of a Single Judge to Entertain a Motion. A circuit judge may act
alone on any motion, but may not dismiss or otherwise determine an appeal or
other proceeding. A court of appeals may provide by rule or by order in a particular
case that only the court may act on any motion or class of motions. The court may
review the action of a single judge.

(d) Form of Papers; Page Limits; and Number of Copies.
(1) Format.

(A) Reproduction. A motion, response, or reply may be reproduced by any process
that yields a clear black image on light paper. The paper must be opaque and
unglazed. Only one side of the paper may be used.

(B) Cover. A cover is not required but there must be a caption that includes the
case number, the name of the court, the title of the case, and a brief descriptive title
indicating the purpose of the motion and identifying the party or parties for whom
it 1s filed.

(C) Binding. The document must be bound in any manner that is secure, does not
obscure the text, and permits the document to lie reasonably flat when open.

(D) Paper Size, Line Spacing, and Margins. The document must be on 8 % by 11
inch paper. The text must be double-spaced, but quotations more than two lines
long may be indented and single-spaced. Headings and footnotes may be single-
spaced. Margins must be at least one inch on all four sides. Page numbers may be
placed in the margins, but no text may appear there.

(E) Typeface and Type Styles. The document must comply with the typeface
requirements of Rule 32(a)(5) and the type-style requirements of Rule 32(a)(6).

(2) Page Limits. A motion or a response to a motion must not exceed 20 pages,
exclusive of the corporate disclosure statement and accompanying documents



authorized by Rule 27(a)(2)(B), unless the court permits or directs otherwise. A
reply to a response must not exceed 10 pages.

(3) Number of Copies. An original and 3 copies must be filed unless the court
requires a different number by local rule or by order in a particular case.

(e) Oral Argument. A motion will be decided without oral argument unless the
court orders otherwise.

FEDERAL RULE OF APPELLATE PROCEDURE 28.1:
RULE 28.1. Cross-Appeals

(a) Applicability. This rule applies to a case in which a cross-appeal is filed. Rules
28(a)-(c), 31(a)(1), 32(a)(2), and 32(a)(7)(A)-(B) do not apply to such a case, except as
otherwise provided in this rule.

(b) Designation of Appellant. The party who files a notice of appeal first is the
appellant for the purposes of this rule and Rules 30 and 34. If notices are filed on
the same day, the plaintiff in the proceeding below is the appellant. These
designations may be modified by the parties’ agreement or by court order.

(c) Briefs. In a case involving a cross-appeal:

(1) Appellant’s Principal Brief. The appellant must file a principal brief in the
appeal. The brief must comply with Rule 28(a).

(2) Appellee’s Principal and Response Brief. The appellee must file a principal brief
in the cross-appeal and must, in the same brief, respond to the principal brief in the
appeal. That appellee’s brief must comply with Rule 28(a), except that the brief
need not include a statement of the case or a statement of the facts unless the
appellee is dissatisfied with the appellant’s statement.

(3) Appellant’s Response and Reply Brief. The appellant must file a brief that
responds to the principal brief in the cross-appeal and may, in the same brief, reply
to the response in the appeal. That brief must comply with Rule 28(a)(2)-(9) and
(11), except that none of the following need appear unless the appellant is
dissatisfied with the appellee’s statement in the cross-appeal;

(A) the jurisdictional statement;
(B) the statement of issues;
(C) the statement of the case;



(D) the statement of facts; and
(E) the statement of the standard of review.

(4) Appellee’s Reply Brief. The appellee may file a brief in reply to the response in
the cross appeal. That brief must comply with Rule 28(b)(2)-(3) and (11) and must
be limited to issues presented by the cross-appeal.

(5) No Further Briefs. Unless the Court permits, no further briefs may be filed in a
case involving a cross-appeal.

(d) Cover. Except for filing by unrepresented parties, the cover of the appellant’s
brief must be blue; the appellee’s principal and response brief, red; the appellant’s
response and reply brief, yellow; the appellee’s reply brief, grey; an intervenor’s or
amicus curiae’s brief, green; and any supplemental brief, tan. The front cover of a
brief must contain the information required by Rule 32(a)(2).

(e) Length.

(1) Page Limitation. Unless it complies with Rule 28.1(e)(2) and (3), the appellant’s
principal brief must not exceed 30 pages; the appellee’s principal and response brief,
35 pages; the appellant’s response and reply brief, 30 pages; and the appellee’s reply
brief, 15 pages.

(2) Type-Volume Limitation.

(A) The appellant’s principal brief or the appellant’s response and reply brief is
acceptable if:

(1) it contains no more than 14,000 words; or

(1) it uses a monospaced face and contains no more than 1,300 lines of text.
(B) The appellee’s principal and response brief is acceptable if:

(1) it contains no more than 16,500 words; or

(1) it uses a monospaced face and contains no more than 1,500 lines of text.
(C) The appellee’s reply brief is acceptable if it contains no more than half of the

type volume specified in Rule 28.1(e)(2)(A).

(3) Certificate of Compliance. A brief submitted under Rule 28.1(e)(2) must comply
with Rule 32(a)(7)(C)



(f) Time to Serve and File a Brief. Briefs must be served and filed as follows:
(1)the appellant’s principal brief, within 40 days after the record is filed;

(2) the appellee’s principal and response brief, within 30 days after the appellant’s
principal brief is served;

(3) the appellant’s response and reply brief, within 30 days after the appellee’s
principal and response brief is served; and

(4) the appellee’s reply brief, within 14 days after the appellant’s response and reply
brief is served, but at least 7 days before argument unless the court, for good cause,
allows a later filing.

FEDERAL RULE OF APPELLATE PROCEDURE 30:
RULE 30. Appendix to the Briefs

(a) Appellant's Responsibility.

(1) Contents of the Appendix. The appellant must prepare and file an appendix to
the briefs containing:

(A) the relevant docket entries in the proceeding below;
(B) the relevant portions of the pleadings, charge, findings, or opinion;
(C) the judgment, order, or decision in question; and

(D) other parts of the record to which the parties wish to direct the court's
attention.

(2) Excluded Material. Memoranda of law in the district court should not be
included in the appendix unless they have independent relevance. Parts of the
record may be relied on by the court or the parties even though not included in the
appendix.

(3) Time to File; Number of Copies. Unless filing is deferred under Rule 30(c), the
appellant must file 10 copies of the appendix with the brief and must serve one copy
on counsel for each party separately represented. An unrepresented party
proceeding in forma pauperis must file 4 legible copies with the clerk, and one copy
must be served on counsel for each separately represented party. The court may by



local rule or by order in a particular case require the filing or service of a different
number.

(b) All Parties' Responsibilities.

(1) Determining the Contents of the Appendix. The parties are encouraged to agree
on the contents of the appendix. In the absence of an agreement, the appellant
must, within 14 days after the record is filed, serve on the appellee a designation of
the parts of the record the appellant intends to include in the appendix and a
statement of the issues the appellant intends to present for review. The appellee
may, within 14 days after receiving the designation, serve on the appellant a
designation of additional parts to which it wishes to direct the court's attention. The
appellant must include the designated parts in the appendix. The parties must not
engage in unnecessary designation of parts of the record, because the entire record
1s available to the court. This paragraph applies also to a cross-appellant and a
cross-appellee.

(2) Costs of Appendix. Unless the parties agree otherwise, the appellant must pay
the cost of the appendix. If the appellant considers parts of the record designated
by the appellee to be unnecessary, the appellant may advise the appellee, who must
then advance the cost of including those parts. The cost of the appendix is a taxable
cost. But if any party causes unnecessary parts of the record to be included in the
appendix, the court may impose the cost of those parts on that party. Each circuit
must, by local rule, provide for sanctions against attorneys who unreasonably and
vexatiously increase litigation costs by including unnecessary material in the
appendix.

(c) Deferred Appendix.

(1) Deferral Until After Briefs Are Filed. The court may provide by rule for classes
of cases or by order in a particular case that preparation of the appendix may be
deferred until after the briefs have been filed and that the appendix may be filed 21
days after the appellee's brief is served. Even though the filing of the appendix may
be deferred, Rule 30(b) applies; except that a party must designate the parts of the
record it wants included in the appendix when it serves its brief, and need not
include a statement of the issues presented.

(2) References to the Record.

(A) If the deferred appendix is used, the parties may cite in their briefs the
pertinent pages of the record. When the appendix is prepared, the record pages
cited in the briefs must be indicated by inserting record page numbers, in brackets,
at places in the appendix where those pages of the record appear.



(B) A party who wants to refer directly to pages of the appendix may serve and file
copies of the brief within the time required by Rule 31(a), containing appropriate
references to pertinent pages of the record. In that event, within 14 days after the
appendix is filed, the party must serve and file copies of the brief, containing
references to the pages of the appendix in place of or in addition to the references to
the pertinent pages of the record. Except for the correction of typographical errors,
no other changes may be made to the brief.

(d) Format of the Appendix. The appendix must begin with a table of contents
identifying the page at which each part begins. The relevant docket entries must
follow the table of contents. Other parts of the record must follow chronologically.
When pages from the transcript of proceedings are placed in the appendix, the
transcript page numbers must be shown in brackets immediately before the
included pages. Omissions in the text of papers or of the transcript must be
indicated by asterisks. Immaterial formal matters (captions, subscriptions,
acknowledgments, etc.) should be omitted.

(e) Reproduction of Exhibits. Exhibits designated for inclusion in the appendix
may be reproduced in a separate volume, or volumes, suitably indexed. Four copies
must be filed with the appendix, and one copy must be served on counsel for each
separately represented party. If a transcript of a proceeding before an
administrative agency, board, commission, or officer was used in a district-court
action and has been designated for inclusion in the appendix, the transcript must be
placed in the appendix as an exhibit.

(f) Appeal on the Original Record Without an Appendix. The court may,
either by rule for all cases or classes of cases or by order in a particular case,
dispense with the appendix and permit an appeal to proceed on the original record
with any copies of the record, or relevant parts, that the court may order the parties
to file.

FEDERAL RULE OF APPELLATE PROCEDURE 31:
RULE 31. Serving and Filing Briefs

(a) Time to Serve and File a Brief.

(1) The appellant must serve and file a brief within 40 days after the record is
filed. The appellee must serve and file a brief within 30 days after the appellant's
brief is served. The appellant may serve and file a reply brief within 14 days after
service of the appellee's brief but a reply brief must be filed at least 7 days before
argument, unless the court, for good cause, allows a later filing.

(2) A court of appeals that routinely considers cases on the merits promptly after



the briefs are filed may shorten the time to serve and file briefs, either by local rule
or by order in a particular case.

(b) Number of Copies. Twenty-five copies of each brief must be filed with the
clerk and 2 copies must be served on each unrepresented party and on counsel for
each separately represented party. An unrepresented party proceeding in forma
pauperis must file 4 legible copies with the clerk, and one copy must be served on
each unrepresented party and on counsel for each separately represented party. The
court may by local rule or by order in a particular case require the filing or service
of a different number.

(c) Consequence of Failure to File. If an appellant fails to file a brief within
the time provided by this rule, or within an extended time, an appellee may move to
dismiss the appeal. An appellee who fails to file a brief will not be heard at oral
argument unless the court grants permission.

FEDERAL RULE OF APPELLATE PROCEDURE 39:
RULE 39. Costs

(a) Against Whom Assessed. The following rules apply unless the law provides
or the court orders otherwise:

(1) if an appeal 1s dismissed, costs are taxed against the appellant, unless the
parties agree otherwise;

(2) if a judgment is affirmed, costs are taxed against the appellant;
(3) if a judgment is reversed, costs are taxed against the appellee;

(4) if a judgment is affirmed in part, reversed in part, modified, or vacated, costs
are taxed only as the court orders.

(b) Costs For and Against the United States. Costs for or against the United
States, its agency, or officer will be assessed under Rule 39(a) only if authorized by
law.

(c) Costs of Copies. Each court of appeals must, by local rule, fix the maximum
rate for taxing the cost of producing necessary copies of a brief or appendix, or
copies of records authorized by Rule 30(f). The rate must not exceed that generally
charged for such work in the area where the clerk's office is located and should
encourage economical methods of copying.



(d) Bill of Costs: Objections; Insertion in Mandate.

(1) A party who wants costs taxed must-within 14 days after entry of judgment-
file with the circuit clerk, with proof of service, an itemized and verified bill of costs.

(2) Objections must be filed within 14 days after service of the bill of costs, unless
the court extends the time.

(3) The clerk must prepare and certify an itemized statement of costs for insertion
in the mandate, but issuance of the mandate must not be delayed for taxing costs. If
the mandate issues before costs are finally determined, the district clerk must-upon
the circuit clerk's request-add the statement of costs, or any amendment of it, to the
mandate.

(e) Costs on Appeal Taxable in the District Court. The following costs on
appeal are taxable in the district court for the benefit of the party entitled to costs
under this rule:

(1) the preparation and transmission of the record;

(2) the reporter's transcript, if needed to determine the appeal;

(3) premiums paid for a supersedeas bond or other bond to preserve rights pending
appeal; and

(4) the fee for filing the notice of appeal.

FEDERAL RULE OF APPELLATE PROCEDURE 41:
RULE 41. Mandate; Contents; Issuance and Effective Date; Stay

(a) Contents. Unless the court directs that a formal mandate issue, the mandate
consists of a certified copy of the judgment, a copy of the court's opinion, if any, and
any direction about costs.

(b) When Issued. The court's mandate must issue 7 days after the time to file a
petition for rehearing expires, or 7 days after entry of an order denying a timely
petition for panel rehearing, rehearing en banc, or motion for stay of mandate,
whichever is later. The court may shorten or extend the time.

(c) Effective Date. The mandate is effective when issued.

(d) Staying the Mandate.



(1) On Petition for Rehearing or Motion. The timely filing of a petition for panel
rehearing, petition for rehearing en banc, or motion for stay of mandate, stays the
mandate until disposition of the petition or motion, unless the court orders
otherwise.

(2) Pending Petition for Certiorari.

(A) A party may move to stay the mandate pending the filing of a petition for a
writ of certiorari in the Supreme Court. The motion must be served on all parties
and must show that the certiorari petition would present a substantial question and
that there is good cause for a stay.

(B) The stay must not exceed 90 days, unless the period is extended for good cause
or unless the party who obtained the stay files a petition for the writ and so notifies
the circuit clerk in writing within the period of the stay. In that case, the stay
continues until the Supreme Court's final disposition.

(C) The court may require a bond or other security as a condition to granting or
continuing a stay of the mandate.

(D) The court of appeals must issue the mandate immediately when a copy of a
Supreme Court order denying the petition for writ of certiorari is filed.
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